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Abstract

Public health instruments have been under constant development and renewal for decades. International legal
instruments, with their binding character and strength, have a special place in this development. The start of the
21st century saw, in particular, the birth of the first World Health Organization (WHO)-era health treaties - the
WHO Framework Convention on Tobacco Control (WHO FCTC) and its first Protocol. The authors analyze the
potential impact of these instruments on global health governance and public health, beyond the traditional view
of their impact on tobacco control. Overall, the very fact that globally binding treaties in modern-era health were
feasible has accelerated the debate and expectations for an expanded role of international legal regimes in public
health. The impact of treaties has also been notable in global health architecture as the novel instruments required
novel institutions to govern their implementation. The legal power of the WHO FCTC has enabled rapid adoption of
further instruments to promote its implementation, thus, enhancing the international instrumentarium for health,
and it has also prompted stronger role for national legislation on health. Notably, the Convention has elevated several
traditionally challenging public health features to the level of international legal obligations. It has also revealed how
the legal power of the international health instrument can be utilized in safeguarding the interests of health in the
face of competing agendas and legal disputes at both the domestic and international levels. Lastly, the legal power of
health instruments is associated with their potential impact not only on health but also beyond; the recently adopted
Protocol to Eliminate Illicit Trade in Tobacco Products may best exemplify this matter. The first treaty experiences
of the 21st century may provide important lessons for the role of legal instruments in addressing the unfolding
challenges in global health.
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ublic health instruments have been under constant

development and renewal for decades, to address the

increasing complexity of determinants and drivers of
health. Globalization and the growing impact of transnational
factors on health have accelerated the demand for new types
of international instruments aimed at expanded strength,
coverage, and compliance.
International legal instruments for health, with their binding
character and strength, have a special place in the above
development. The start of the 21st century saw, in particular,
the birth of the first World Health Organization (WHO)-
era health treaties - the WHO Framework Convention on
Tobacco Control (WHO FCTC)! and its first Protocol (the
Protocol to Eliminate Illicit Trade in Tobacco Products)? - to
supplement the international instrumentarium for health.
The impact of this process on global health governance is
relatively new but nonetheless wide-ranging and significant.
Indeed, even as the WHO FCTC and its Protocol were
negotiated and adopted with the principal objective of
strengthening the global action against tobacco, it can
also be argued that they opened a new phase in WHO-era
global health that accepted international legally binding
treaties as one major way forward and that they constituted a
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breakthrough by revealing new types of processes, institutions
and instruments, as described below.

While there has been a significant literature that maintains
that some other major developments, such as the international
response to HIV/AIDS, changed global health profoundly, the
impact of the first treaties on how we “see and do” global health
is still largely unexplored. Nonetheless, some observations
on what the first WHO-era treaties bring to global health
governance and broader public health, beyond their impact
on tobacco control, can already be made. This article aims
at summarizing the authors’ preliminary observations
and conclusions, based on a review of treaty measures and
developments that have the potential for overarching public
health impact, recognizing also that further research in
the coming years would bring more details and depth to the
topic.

First, the negotiations and adoption of the FCTC, WHO?s first
international convention, “unlocked” the treaty- making power
of WHO contained in its Constitution’ but never previously
used. The Convention, in turn, promptly demonstrated its
own treaty-making power by giving birth to its first Protocol,
a new international treaty in its own right. Overall, the very
fact that globally binding instruments in health were feasible
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has accelerated the debate and expectations for an expanded
role of international legal regimes in public health.

Second, the impact of treaties has been notable in global
health architecture. The novel instruments required novel
institutions to govern their implementation. The Conference
of the Parties (COP) is the Convention’s central organ and
governing body, comprised of all Parties. In addition, Parties
established the Convention Secretariat, the permanent
executive arm, which functions within WHO but is directly
accountable to the COP on treaty matters. The recently
adopted Protocol, which is a new international treaty in its
own right, will have its own governing body, the Meeting of
the Parties (MOP) once it enters into force. These are new
types of international bodies in public health which both
enrich and influence the global health architecture and
governance.

Third, the impact on enhancing the system of international
public health instruments has been notable. The legal power
of the Convention has enabled rapid adoption of further
instruments to promote its implementation, such as the
guidelines on most substantive articles,* the reporting system,
and most recently the first Protocol. What is also peculiar
is that all these instruments have resulted from formal
intergovernmental processes established by the treaty’s
governing body - an important feature underlining their
technical and political strengths alike.

Fourth, the WHO FCTC prompted a stronger role for national
legislation for health. Indeed, international law can in general
be effectively implemented when translated into domestic law.
In the case of the FCTC, 80% of Parties either adopted new
tobacco control legislation or strengthened their existing laws
after ratifying the Convention.” In a noteworthy development,
some Parties utilized the treaty’s legal power to enact legal acts
even in areas (surveillance, public education, etc) that were
previously regulated through “softer” means (such as national
guidelines and various administrative acts). These processes,
although resulting from a specific international instrument,
do also promote more understanding of and role for legal acts
in public health.

As another feature directly linked to health governance,
the WHO FCTC has elevated several important public
health features to the level of international legal obligations,
particularly ~ those  concerning reporting, national
coordination mechanism, international cooperation, and
protecting public policies from industry interference. These
are key but generally challenging functions in public health.
The strengthening of these functions in relation to tobacco
control would, therefore, inspire their bolstering in broader
public health.

For example, the binding obligation with regard to regular
reports on implementation of the Convention resulted
in a stable global implementation review and monitoring
system, which is an important but not always easy task in
public health. The legal obligation to establish a national
coordination mechanism for tobacco control is inspiring
similar mechanisms in broader public health frameworks,
particularly for health promotion and the prevention and
control of non-communicable diseases (NCDs) in many
countries. The obligation to cooperate bilaterally and through
multilateral platforms is resulting in enhanced mechanisms

for implementation assistance as well as in development of
human capital and diplomacy in negotiating and promoting
health. Lastly, the obligation to act against tobacco industry
interference has demonstrated how a treaty provision would
not only bind but also empower governments in protecting
their public policies.

The impact of treaties and treaty-making in health have also
been notable in at least three other areas:

The impact on multisectoral cooperation and the whole-
of-government approach to health deserves a special
mention. Apart from empowering the national coordination
mechanism, already mentioned above, the WHO FCTC, and
importantly also its Protocol, have substantially expanded the
spectrum of different sectors involved in negotiations and
action for public health. The empowerment that treaties bring
to multisectoral collaboration for health is, thus, multifaceted
and substantial, as also are the gains that the health sector
and health ministries will acquire in such interdisciplinary
engagement for public health.

The WHO FCTC has also revealed how the legal power of an
international health instrument can be utilized in safeguarding
the interests of health in the face of competing agendas and
legal disputes, at both the domestic and international levels. It
has been applied by governments when responding to tobacco
industry claims and threats, and in deciding to proceed with
tobacco control measures notwithstanding these claims
and threats, citing its obligation under or the power it gets
from the FCTC, and it has also been applied by courts when
upholding national tobacco control acts legally challenged by
the tobacco industry.®”

Lastly, the legal power of health instruments is associated
with their potential impact not only on health but also
beyond. The recently adopted Protocol to Eliminate Illicit
Trade in Tobacco Products may best exemplify this matter.
Ilicit trade not only fuels the tobacco epidemic but also
causes substantial losses to governments’ revenues. It also
creates serious challenges to customs operations and supply
chain control, and to crime prevention and the fight against
organized crime in general; not only is the tobacco illicit
trade in most cases run by organized criminal groups, but the
illegal profits obtained from it are used to fund other criminal
activities in countries and internationally. Therefore, while
the future implementation of the Protocol would contribute
to public health as its main objective, it would also contribute
to areas such as customs, revenue collection and economies
and to crime prevention and security in general.
International agreements, commitments and partnerships are
an integral part of every nation’s global health engagement.®
Overall, there should be little doubt that the international
health instrumentarium of the 21st century will further
expand and develop, with binding and “soft” instruments
alike, to address the changing landscape of public health.
This would further enrich the diplomacy and governance for
global health. Health treaties have their unique role in this
process, as the experiences of the two first treaties of the new
century have shown. These are the experiences to keep in
mind while the new century, with its own challenges to public
health, unfolds.
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